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The urgency of the problem under research.   

Nowadays terms like a corporation, the corporate relations, corporate law 

are widely used in economic and scientific life. In this situation, the law-

enforcement practice brings to the timetable of local legislator questions of the 

following character: what contents has to be given in a concept of corporation, 

the corporate relations, what’s a best way of improvement of legal regulation of 

the corporate relations, is it a necessary to implement a division of legal entities 

into the corporate and unincorporated organizations in the local legislation.   

Researchers have a dispute on structure of the legal forms of the corporate 

organizations. For example, one group of researchers believe that as a corporate 

organizations we can accept  only commercial organizations, at the same time  

other group of researchers suggest to include in number of the corporate 

organizations not only the commercial organizations, but also separate legal 

forms of non-profit organizations.   

Existence of the perfect legal mechanisms which properly regulates 

questions of business activity is a important for development of business and its 

support. The analysis of local judicial practice has shown that in legal regulation 

of the corporate relations there are gaps which leads to the different judicial 

results on similar disputes. In this situation, we believe that academic 

communities, researchers have to show a best way for further development of 

our judicial practice. Following the results of carrying out qualitative researches, 

they have to offer ways of overcoming these or those difficulties of law-

enforcement practice. Besides, those contradictions which are present at official 

texts of acts in the Russian and Kazakh languages have an adverse effect on due 

legal regulation of the corporate relations in a certain measure. In one of 

annexes to the present thesis are given concrete examples with the 

corresponding justifications. 

Level of researching topic of dissertation by other researchers.  

The different aspects of activity of legal entities were studied by such 

Kazakhstan scientists as Yu.G. Basin, M.K. Suleymenov, A.G. Didenko, F.S. 

Karagusov, Z. Nogaybay, S.I. Klimkin, B.Zh. Aytimov, N.I. Mamontov, S.A. 

Yntymahov, O. Aytbayuli, E.V. Nesterova, F.K. Shakirov, I.G. Kolupayev, U.A. 

Suleymenova. Also, in this thesis we have analyzed research works of scientists 
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as E.A. Sukhanov, I.S. Shitkina, D.V. Lomakin, N.V. Kozlova, A.A. Yagelnitsky, 

D.I. Stepanov, V.A. Belov, B.M. Gongalo, V.F. Yakovlev, T.E. Abova, A.G. 

Karapetov, A.V. Gabov, E.V. Voskresenskaya, A.A, Kuznetsov, T.D. Chepiga, 

E.M. Hegay, P.V. Stepanov, V.V. Dolinskaya, S.N. Bratus, V.D. Fedchuk, M.G. 

Iontsev, V.I. Dobrovolsky, A.E. Sherstobitov, I.A. Pokrovsky, L. Chanturia, B. 

Irakli. Also, we payed attention to the works of  P. Berens, A. Pinto and D. 

Branson, B. Blek, R. Vedde, K. Hopt, A. Dignam and D. Louri, K. Paine, J. 

Kelly, S. Miller, M. Byurskens and U. Noak, F.S. Machado, G. Bachmann, K. 

Kyukhner, S. Unger, F. Aydogan and M. Emirler, H.I. Shramm, J. Murphy, etc.   

The majority of the questions which are brought up in this work weren't 

analyzed earlier by local researchers.       

 Research objective – to develop the recommendations submitted on 

improvement of the legislation of the Republic of Kazakhstan and domestic law-

enforcement practice by a research of legal regulation of the corporate relations. 

 In this regard, the following tasks are set: 

 - to define expediency of introduction to the domestic legislation of 

division of legal entities into the corporate and unincorporated organizations; 

 - to define positive and negative aspects of jurisprudence concerning the 

volume of the rights passing to the new participant; 

 - to define validity of recognition of a share in authorized capital of 

limited liability partnership ownerless; 

 - to define ways of legal settlement of the situations arising at 

disagreement between participants during implementation of the rights for 

participation in management; 

 - to define identity of texts of acts in Russian and Kazakh, and, on the 

basis of this work, to develop certain recommendations. 

 

 Scientific novelty of a research.    

 In the thesis: 

 - the expediency of introduction to the domestic legislation of division of 

legal entities into the corporate and unincorporated organizations is proved; 

 - the analysis of jurisprudence on disputes on recognition of a share in 

authorized capital of limited liability partnership of ownerless is made and 

recommendations for unification of jurisprudence about the matter are 

developed; 

 - the volume of the rights passing to the new participant of limited 

liability partnership is analysed and practical recommendations about 

improvement of the legislation and jurisprudence are formulated; 

 - questions of "impasses" in the sphere of the corporate relations on the 

example of concrete lawsuits are analysed. 

 

 The following provisions are submitted for protection: 



3 

 

 1. It is necessary to enter division of legal entities into the corporate and 

unincorporated organizations into the civil legislation of the Republic of 

Kazakhstan, and it is necessary to carry to number of the corporate 

organizations besides separate legal forms of the commercial organizations as 

well separate legal forms of non-profit organizations; 

 2. For improvement of law-enforcement practice we offer the following: 

 - to make addition to the statute of the Supreme Court of the Republic of  

Kazakhstan “Some questions of the using of legislation about the limited 

liability partnership and partnership with additional liability” of the following 

contents: "Referring to Art. 242 of the Republic of the Kazakhstan, recognition 

of an ownerless share in capital fund of the limited liability company isn't 

allowed. At the same time, for restoration of the situation of stability in 

partnership, participants of this partnership can address with the requirement 

about compulsory repayment of a share of the absent participant". 

 Now, on disputes of this category domestic jurisprudence develops in 

three directions. In affairs which are referred to the first direction courts dismiss 

the statement of claim about recognition of a share ownerless with reference to 

the fact that it is impossible to use the tool of the proprietary relations to 

obligations and legal designs. In the second direction, courts consider claim 

requirements subject to satisfaction and here, as an argument the long absence 

of the participant (more than 7 years), nonparticipation in activity of association 

and thereof suspension of all activity of association is used. In the third 

direction, participants for the solution of problems of "the absent participant" 

resort to the help of compulsory repayment of a share. 

 In our opinion, the fact that on identical disputes of one category there 

was a contradictory jurisprudence already is unacceptable. 

 According to us, the compulsory repayment of a share has potential to be 

key in the solution of problems of "the absent participant" and therefore this 

situation has to be enshrined in the standard resolution Supreme Court of the 

Republic of Kazakhstan; 

 - the positions developed by domestic jurisprudence on a number of 

categories of lawsuits demand reconsideration and revision. The analysis of 

domestic jurisprudence demonstrates that the rights of new participants are in 

many respects limited. For example, new participants have no right to challenge 

earlier made decisions of governing bodies and the bargains concluded by 

association in pursuance of these decisions. The new participant has no right to 

initiate a question of attraction to subsidiary responsibility of governing bodies 

for those actions which were made by them before acquisition by the claimant 

of the status of the participant. Positions of vessels according to which the right 

to information extends only since that period in which the status of the 

participant has been received meet and the new participant on the early periods 

has no right to claim information. We believe, jurisprudence in this part has to 

be reconsidered and for this purpose, we suggest to make addition to statute of 
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the Supreme Court of Republic of the Kazakhstan “Some questions of the using 

of legislation about the limited liability partnership and partnership with 

additional liability”  of the following contents: "Irrespective of the term of 

accession to association, the participant of association has the right to claim 

information on activity of association. Considering that the participant of 

association acts for the benefit of association, it has to be authorized to the 

participant who has joined association to initiate trial about attraction to 

subsidiary responsibility of governing bodies. The lack of the status of the 

participant at the time of decision-making by governing bodies isn't the basis for 

refusal in the satisfaction of the statement of claim about recognition of such 

decision invalid"; 

 - in domestic jurisprudence concerning validity of the assurances of the 

seller expressed at signing of the contract of sale of a share in authorized capital 

there was a contradictory practice. For formation of same judicial practice on 

this matter we suggest to bring the specification following in statute of the 

Supreme Court of the Republic of Kazakhstan “Some questions of the using of 

legislation about the limited liability partnership and partnership with additional 

liability” : "Assurance of an seller (about absence of debt before the third 

parties, about discharge of duty on contributing to authorized capital, etc.) the 

shares expressed at the time of alienation are valid and the parties have the right 

to refer to them for confirmation of the facts of the case"; 

 3. For improvement of the current legislation we suggest to make 

additions to the Law of RK "About Associations with Limited and Additional 

Liability" of the following contents: 

 - in the current legislation of the Republic of Kazakhstan the situation 

when because of the disagreements which have arisen between participants 

activity of all association is broken is up to standard not settled. BC PK has 

stated the position which is that judicial authorities don't interfere with questions 

of management. We believe, the concept of "deadlock" has to be provided in the 

current legislation and for this purpose we suggest to make the following 

addition: "In cases when because of rejection of certain decisions, there is a 

probability of suspension of operations of association, and implementation of 

three unsuccessful attempts of participants about adoption of such decisions, 

confirms approach of a deadlock. In case of approach of a deadlock, the limited 

liability company is subject to elimination if other decision isn't provided in 

constituent documents"; 

 - in law-enforcement practice there are certain difficulties at the solution 

of a question of claim of the new and former participant of limited liability 

partnership on receiving a part of net income. For the purpose of introduction of 

clarity in this question we suggest to make the corresponding addition 

"Alienation of a share with unallotted income is carried out with the right for 

their receiving a share by the new owner if other isn't provided by the contract 

on alienation of a share"; 
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 - in law-enforcement practice cases when meet, the association having a 

debt to the third parties nevertheless makes the decision on distribution of net 

income between participants, and, in case of the address of creditors with the 

requirement about collecting debt, becomes insolvent. We believe, owing to 

these actions, the rights and legitimate interests of the third parties (creditors) 

are violated. For correction of a situation we suggest to fix the list of cases when 

distribution of net income is forbidden to association;    

 4. The discrepancy of semantic values of texts of regulations in the 

Kazakh and Russian languages is observed. According to the current legislation, 

both of these languages can be used at the request of citizens. Regulations are 

also published in these two languages. However, the discrepancy of texts of the 

NPA is in certain cases observed. Therefore, we have made the table about these 

discrepancies and options for correction of texts are offered. 
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 The section І is called "Possibility of introduction to Civil Code of the 

Republic of Kazakhstan a division of legal entities into the corporate and 

unincorporated organizations". 

 Information on criteria of division of legal entities into the corporate and 

unincorporated organizations is provided in subsection 1.1 and also need of 

introduction of this division to the domestic civil legislation is proved. 

 In subsection 1.2 attention is paid to a concept of "a corporate dispute" 

and the situation which has developed in law-enforcement practice in 

connection with application of this concept is used as one of the bases for 

introduction to the legislation of division of legal entities into the corporate and 

unincorporated organizations.   

 For example, the following provision is enshrined in the current version 

of item 1 of Art. 27 of Civil Procedural Code of the Republic of Kazakhstan: 

 "Disputes which party are the commercial organization, association 

(union) of the commercial organizations, association (union) of the commercial 

organizations and (or) individual entrepreneurs, the non-profit organization 

having the status of self-regulatory organization according to laws of the 

Republic of Kazakhstan and (or) its shareholders (participants, members) 

including who were (further - corporate disputes), connected with belong to 

corporate disputes: 

 1) creation, reorganization and liquidation of legal entity; 

 2) accessory of stocks of joint-stock companies, share in authorized 

capital of economic associations, shares of members of cooperatives, 

establishment of their encumbrances and realization of the rights following from 

them, including recognitions of transactions with them invalid, except for the 

disputes arising in connection with the section of hereditary property or the 

section of the general property of spouses including stocks of joint-stock 

company, share in authorized capital of economic associations, shares of 

members of cooperatives; 

 3) requirements about indemnification, the officials caused to the legal 

entity by actions (inaction), founders, shareholders, participants (further - 

participants of the legal entity) and other persons; 

 4) recognition invalid transactions and (or) application of consequences of 

invalidity of such transactions; 

 5) appointment or election, the termination, stay of the powers and 

responsibility of the persons which are or entering a part of governing bodies of 

the legal entity and also the disputes arising from civil legal relationship 
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between such persons and the legal entity in connection with implementation, 

the termination, stay of their powers; 

 6) issue of securities; 

 7) maintaining system of registers of holders of securities, taking into 

account the rights for actions and other securities and also the disputes 

connected with placement and (or) the circulation of securities; 

 8) recognition of invalid state registration of issue of shares; 

 9) convocation and holding a general meeting of participants of the legal 

entity and the decisions made on him; 

 10) contest of decisions, actions (inaction) of governing bodies of the 

legal entity". 

 Similar edition was present also at earlier operating Civil Procedural 

Code of the Republic of Kazakhstan. However, according to the law of the 

Republic of Kazakhstan of July 5, 2014 No. 236-V "About modification and 

additions in some acts of the Republic of Kazakhstan concerning the legislation 

on administrative offenses" the above-stated transfer of the disputes relating to 

corporate disputes has been excluded. Thereof to currents of year, before 

enforcement of the new editorial version of Civil Procedural Code of the 

Republic of Kazakhstan, practice worked without the above-stated lists. In this 

regard on the separate disputes which were earlier among corporate there were 

questions on jurisdiction. Also in law-enforcement practice the position has 

taken roots that only the disputes following from the specified transfer belong to 

the category corporate, however it is worth specifying that this position isn't 

reasonable. 

 In subsection 1.3 separate legal forms of commercial and non-profit legal 

entities are listed. 

 According to item 2 of Art. 34 of Civil Code, the legal entity which is the 

commercial organization can be created only in the form of the state enterprise, 

economic association, joint-stock company, production cooperative. 

 According to item 3 of Art. 34 of Civil Code, the legal entity which is 

non-profit organization can be created in the form of establishment, public 

association, joint-stock company, consumer cooperative, fund, religious 

association and in other form provided by acts 

 In subsection 1.4 classification of legal entities depending on the rights of 

participants (founders) concerning property of these legal entities is stated.   

 According to item 2 of Art. 36 of Civil Code, economic associations, 

joint-stock companies and cooperatives treat legal entities on which property 

their participants (founders) keep liability laws. 

 According to item 3 of Art. 36 of Civil Code, the organizations possessing 

property on the right of economic maintaining or the right of operational 

management treat legal entities on which property their founders keep the 

property right or other real right. 
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 According to requirements of item 4 of Art. 36 of Civil Code to legal 

entities on which property their founders (participants) don't keep property 

rights, public associations, funds and religious associations belong. 
  

 The second section is called "The separate rights and duties of 

participants of the corporate organizations". 

 In subsection 2.1 general laws and duties of participants of the corporate 

organizations are designated. In many regulations of the right and a duty of 

participants (members) of data of the organizations are removed in separate 

articles. 

 For example, item 1 of Art. 11 of the Law of RK "About Associations 

with Limited and Additional Liability", item 1 of Art. 14 of the Law of RK 

"About Joint-stock Companies", item 1 of Art. 9 of the Law of RK "About 

Production Cooperatives", Art. 14 of the Law of RK "About Consumer 

Cooperative", etc. 

 Along with possession of these rights, at the same time the legislator 

allocates participants of data of the organizations with certain duties. For 

example, item 1 of Art. 12 of the Law of RK "About Associations with Limited 

and Additional Liability", item 1 of Art. 15 of the Law of RK "About Joint-stock 

Companies", Art. 15 of the Law of RK "About Consumer Cooperative", etc. 

 Because in the majority precepts of law concerning the rights and duties 

of participants are formulated by general phrases, in law-enforcement practice 

concerning application of these provisions there was an ambiguous practice. 

These and other questions will be considered in the following items.     

 In point 2.1.1 the rights of participants for information reveal. 

 According to item 1 of Art. 8-1 of the Law of the Republic of the 

Kazakhstan "About Economic Associations": 

 "The economic association is obliged to provide information on activity 

of association infringing on the interests of its participants upon the demand of 

the participants. 

 As information infringing on the interests of participants of economic 

association are recognized: 

        1) the decisions made by a general meeting of participants of association, 

supervisory board, executive body, audit commission (auditor) of association 

and information on execution of the made decisions; 

 2) receiving a loan by association in a size which is twenty five and more 

percent from the size of equity of association; 

 3) commission by association of large deal or set of the transactions 

interconnected among themselves as a result of which, (which) the property for 

the sum, a component twenty five and more percent from the size of equity of 

association is got or alienated; 

       4) obtaining by association licenses for implementation of any kinds of 

activity and (or) commission of certain actions, stay or the termination of their 
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actions and also deprivation of the licenses for implementation of any kinds of 

activity and (or) commission of certain actions which are earlier obtained by 

association; 

        5) arrest of property of association; 

        6) approach of the circumstances having extreme character as a result of 

which the property of association which book value was ten or more percent 

from the general size of assets of society has been destroyed; 

       7) involvement of association to administrative responsibility and (or) his 

officials to criminal or administrative liability; 

        8) decision on compulsory reorganization of association; 

        9) the auditor report (at his existence); 

       9-1) information on excitement in court of business on a corporate 

dispute; 

 10) other information infringing on the interests of participants of 

association according to the charter of association". 

 In this direction the author as a problematic issue has allocated the 

following: 1) in law-enforcement practice positions according to which the 

participant who has joined subsequently association (society) has no right to 

claim information on the early periods of activity of such association meet; 2) 

the term of limitation period extends to requirements of the participant, i.e. the 

participant can claim information only for the last three years. In this point the 

author proposes solutions of these questions. 

 In subsection 2.1.2 attention is paid to the rights of participants for 

receiving income from activity of the organization. In this point, the author 

brings up questions of claim of the new and former participant of limited 

liability partnership on receiving a part of raspredelyamy income and for the 

solution of this question we are offering to bring specifications in the current 

legislation. 

 In subsection 2.1.3 questions on contest of decisions of governing bodies 

are taken up. In a number of regulations the rights of participants for contest of 

decisions of governing bodies are affirmed. For example, the provision that the 

decision of a general meeting of consumer cooperative made with violation of 

an order of holding a general meeting, and decision-making, established by the 

present Law, the charter or rules and other documents regulating internal activity 

of consumer cooperative as well as the decision of a general meeting 

contradicting the present Law or the charter, including the decision violating the 

rights of members of consumer cooperative can be recognized as court invalid 

in whole or in part according to the statement of members of consumer 

cooperative is enshrined in item 4 of Art. 18 of the Law of Republic of the 

Kazakhstan "About Consumer Cooperative". Such application can be submitted 

within six months from the date of holding a general meeting. 

 However, the direction of development of domestic law-enforcement 

practice in this part causes a number of questions and doubts in correctness of 
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these tendencies. For example, in domestic jurisprudence there was a position 

according to which the participant who has joined subsequently association has 

no right to challenge earlier made decisions and bargains concluded on the basis 

of these decisions. In scientific works of the Kazakhstan and foreign researchers 

on this matter were analyzed. 

 The legality and expediency of this approach will be considered in this 

point. 

 In subsection 2.1.4 attention is paid to a duty of participants to make 

contributions to authorized capital. Are analyzed validity of liberalization of the 

requirement to formation of authorized capital of limited liability partnership. 

 

 In subsection 2.2 so-called "deadlock" in the sphere of the corporate 

relations is analyzed and ways of an exit from this situation are offered. 

 

 The third the section is called "Property responsibility of participants of 

the corporate relations". 

 In subsection 3.1 attention is paid to separate aspects of liability of 

governing bodies. 

 In this subsection as the main question the developed position of law-

enforcement practice according to which new participants can't address with the 

claim for involvement of governing bodies to responsibility for those actions 

which have been made by them earlier is analyzed. 

 In subsection 3.2 of the thesis questions of compulsory repayment of a 

share (exception) of the participant of the corporate organization are brought up. 

 In the last subsection 3.3 is analyzed the prospects of implementation in 

the domestic legislation of the concept of "piercing the corporate veil". 
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